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ruled or confined to their exact facts. Authority is lacking on the question of 
whether the servant, in his turn, could set up as a defence for abandonment, 
grounds not assigned when he left; but no reason appears why the doctrine 
should not be equally applicable to such a case. See Woods, Master & Servant, 
sec. 121 ; Thayer v. Wadsworth (1837, Mass.) 19 Pick. 349. 

Criminal Law — Conspiracy — Inducing Resistance to Selective Draft 
Act. — The Act of Congress of June 15, 1917, known as the Espionage Act, 
provides in section 3 for the punishment of any person who, "when the United 
States is at war, shall willfully cause or attempt to cause insubordination, dis- 
loyalty, mutiny, or refusal of duty, in the military or naval forces of the United 
States." The defendant was indicted under this provision for advising 
registrants under the Selective Draft Act not to report for duty when called. 
Held, that the words "military forces" in the above provision of the Espionage 
Act included those who had registered under the Selective Draft Act and had 
received serial numbers, though not yet called by the local exemption boards for 
examination, and that advising such persons not to report when called consti- 
tuted a violation of section 3 of the Espionage Act. United States v. Sugarman 
(1917, D. Minn.) 245 Fed. 604. 

Section 37 of the federal Criminal Code (Comp. St. 1916, sec. 10201) makes 
it an offense to "conspire ... to commit any offense against the United 
States." Section 332 (Comp. St. 1916, sec. 10506) provides that "whoever 
directly commits any act constituting an offense defined in any law of the 
United States, or aids, abets, counsels, commands, induces or procures its com- 
mission, is a principal." Section 6 of the Selective Draft Act of May 18, 1917, 
makes it a misdemeanor for any person to "evade . . . the requirements of 
this Act." The defendants were indicted under these provisions for conspiring 
to induce persons not to register under the Selective Draft Act whose duty it 
was to do so. Held, that the conspiracy alleged was indictable under the sec- 
tions above quoted. Goldman v. United States (1918) 38 Sup. Ct. 166. 

There seems to have been an oversight on the part of Congress in failing to 
provide specifically in the Selective Draft Act for the offense of seeking to 
persuade another to evade or disobey the provisions of the Act. The attempt 
in the Sugarman case to bring this offense under the Espionage Act seems 
hardly sustainable. One wonders if the same court would hold that a regis- 
trant not yet called for examination who became intoxicated or committed a 
breach of the peace could be tried by court martial. The view taken by the 
court not only does violence to the natural meaning of words and to common 
sense, but is contradicted, at least by implication, by the Selective Draft Act 
itself, which distinguishes between registration and draft, and provides in 
section 2 that "all persons drafted into the service of the United States . . . 
shall, from the date of said draft ... be subject to the laws and regulations 
governing the Regular Army." The decision in United States v. Hall (1918, 
D. Mont.) 248 Fed. 150, contrary to the Sugarman case, that "military or 
naval forces" in the Espionage Act means those organized and in service, is 
therefore to be commended. 

The procedure adopted in the Goldman case to reach a similar offense rested 
on a sounder basis. At first sight it might seem that a distinction was overlooked 
between a conspiracy to do something and a conspiracy to induce another to do 
it. Chief Justice White's opinion does not help to clear up this difficulty, by 
paraphrasing the statute and speaking of a conspiracy "to bring about an 
illegal act." The real ground for sustaining the indictment was that, in the 
light of section 332, above quoted, the conspiracy contemplated the actual com- 
mission of a substantive offense against the United States by one or more 
of the conspirators. Under that section, not only the person persuaded not to 
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register, but also the person who persuaded him, would be guilty, as principal, 
of a violation of the criminal provisions of the Selective Draft Act. The same 
result had been reached on general principles of criminal law before section 
332 was enacted. As applied to misdemeanors, that section is but declaratory of 
the general doctrine of the common law. See United States v. Snyder (1882, 
C. C. D. Minn.) 14 Fed. 554. And the resulting proposition that a conspiracy 
to persuade another to commit a misdemeanor against the United States neces- 
sarily involves a conspiracy to commit the same misdemeanor, — that is, to 
become liable to indictment as a joint principal in the offense which the other 
is persuaded to commit,— was clearly worked out by Judge Taft in Toledo, 
etc., Railway Co. v. Pennsylvania Co. (1893, C. C. N. D. Oh.) 54 Fed. 730, 
735-737. While adequate for the Goldman case, this indirect method of 
reaching the offense of seeking to induce others to resist the draft would 
obviously fail when there was only a single offender and therefore no conspiracy ; 
and this was probably the reason why the prosecution in the Sugarman case fell 
back on the Espionage Act. The dicta in United States v. Baker (1917, D. Md.) 
247 Fed. 124, intimating that anything done with intent to procure the commis- 
sion of an offense is necessarily indictable, would seem clearly unsound. Cf. the 
remarks about attempts in United States v. Hall, supra, at p. 153. 

The omission to cover adequately this class of offenses has perhaps been 
cured by the Sedition Act, recently passed by Congress. According to news- 
paper reports, this Act provides for the punishment of any person who shall 
"cause or attempt to cause or incite or attempt to incite insubordination, dis- 
loyalty, mutiny or refusal of duty ... or shall willfully utter, print, write or 
publish any language intended to incite, provoke or encourage resistance to 
the United States, or to promote the cause of its enemies." Part of this lan- 
guage is the same as that of the Espionage Act, as quoted above in the state- 
ment of the Sugarman case, but it will be noted that the limiting words, "in the 
military or naval forces of the United States," are omitted. Such general 
language leaves much to construction, but the provisions quoted would seem 
broad enough to cover inducing resistance to the draft, especially since, what- 
ever may be their attitude in ordinary times, the courts in war time are 
evidently not disposed to any niceties of construction in passing on offenses 
which obstruct the war program. 

Equity — Innocent Misrepresentation — Recovery of Property Trans- 
ferred.— The defendant innocently made to the plaintiff misrepresentations of 
fact which led to a mutual exchange of corporate bonds. Plaintiff brought the 
present action to recover the bonds transferred to the defendant, offering to 
restore those received from the latter. Held, that plaintiff was entitled in 
equity to recover the bonds. Bloomquist v. Farson (1918, N. Y.) 118 N. E. 855. 
See Comments, p. 929. 

Gifts — Gift Inter Vivos — Delivery of Unendorsed Certificate of Stock. — A 
mother handed her son, the defendant, a certificate of stock with words of gift, 
but without filling out the usual form of assignment and power of attorney on 
the back. In a subsequent will she bequeathed the stock to the plaintiff, who 
brought suit to recover the legacy. Held, that the prior transaction did not 
constitute a valid gift inter vivos, and that the plaintiff legatee was entitled to 
recover. Heyer v. Sullivan (1917. N. J. Ch.) 102 Atl. 249. 

The court in the principal case followed without comment a previous New 
Jersey decision, Matthews v. Hoagland (1891, V. C.) 48 N. J. Eq. 455, 21 Atl. 
1054; and see in accord, Baltimore, etc., Co. v. Mali (1886) 65 Md. 93, 3 Atl. 
286. But these decisions are opposed to the great weight of authority in this 



